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ALL APPEARANCES WILL BE BY ZOOM 

 
For matters where an appearance is required, the parties should appear by Zoom unless told to 
appear by another method. For all other matters, if argument is requested appearances will be 
by Zoom.  
 
Zoom hearing information 
 
Link: https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09 

If a party is unable to use Zoom they may appear by CourtCall, but will need to arrange the 
CourtCall appearance in advance of the hearing.  
 

 

 1.  TIME:  9:00   CASE#: MSC16-01673 
CASE NAME: VELLA-ANDRADE VS SHANNON B JON 
HEARING ON MOTION TO/FOR PROTECTIVE ORDER & FOR SANCTIONS, FILED 
BY SANDRA J VELLA-ANDRADE 
* TENTATIVE RULING: * 
 
Appear by Zoom at 9:30 AM. 

  

  
 2.  TIME:  9:00   CASE#: MSC16-01743 
CASE NAME: STEELE VS PENSKE 
HEARING ON MOTION FOR SUMMARY JUDGMENT, OR IN THE ALTRNATIVE, 
SUMM ADJUDICATION FILED BY CVG NATIONAL SEATING COMPANY, LLC 
* TENTATIVE RULING: * 
 
 Vacated. Case dismissed on April 8, 2021. 

  

 3.  TIME:  9:00   CASE#: MSC19-00523 
CASE NAME: NAJAFI VS THE VIKING CORP 
HEARING ON MOTION TO/FOR LEAVE TO FILE FIRST AMENDED COMPLAINT 
FILED BY HASSAN "HENRY" NAJAFI, SIMA NAJAFI 
* TENTATIVE RULING: * 
 
Before the Court is a Motion for Leave to File First Amended Complaint ("Motion") by Plaintiffs. 

For the reasons set forth, the Motion is granted subject the following requirements: (1) Plaintiffs 

are granted leave to file the First Amended Complaint in the form of Exhibit O to the 

Supplemental Declaration of Kimberly L. Moore in support of the Motion, which is titled First 

https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09
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Amended Complaint and includes Exhibit A (FAC ¶ 81), and (2) the amended pleading shall be 

filed within 10 days of the date of the hearing. 

Factual Background 

Plaintiffs allege they engaged Defendant Advanced Automatic Sprinkler, Inc. ("Advanced") to 

design and install a fire suppression sprinkler system which leaked, causing water damage to 

their home. Plaintiffs filed their original complaint in March 2019. With leave of Court, Plaintiffs 

filed an Amendment to the complaint on May 29, 2019 (not an amended complaint). (Pl. RJN 

Exh. 2.)  

In April 2020, Plaintiffs changed counsel. (Moore Decl. ¶¶ 3, 4.) Plaintiffs seek leave to file a first 

amended complaint ("FAC") alleging an additional cause of action against Advanced for breach 

of contract. 

Standard for Determination of Motion for Leave to Amend 

The Court has discretion to allow the amendment of pleadings under Code of Civil Procedure § 

473(a)(1) "in furtherance of justice," and "upon any terms as may be just." The decision whether 

to grant leave to amend is committed to the sound discretion of the trial court. (Sullivan v. City of 

Sacramento (1987) 190 Cal. App. 3d 1070, 1081.) Code of Civil § 576 also grants the Court 

discretion to allow amendment of a pleading "at any time before or after commencement of trial, 

in the furtherance of justice, and upon such terms as may be proper." (Code Civ. Proc. § 576.) 

(See also Code Civ. Proc. § 426.50 [requiring Court to grant leave to amend to set forth a 

previously omitted cause of action if the cause of action might otherwise be forfeited, even if the 

omission was the result of "oversight, inadvertence, mistake, neglect, or other cause" so long 

party seeking leave to amend acted in in good faith].) 

"California courts have 'a policy of great liberality in allowing amendments at any stage of the 

proceeding so as to dispose of cases upon their substantial merits where the authorization does 

not prejudice the substantial rights of others.' [Citation omitted.] Indeed, 'it is a rare case in 

which 'a court will be justified in refusing a party leave to amend his pleading so that he may 

properly present his case.' [Citation and internal quotations omitted.]" (Douglas v. Superior Court 

(1989) 215 Cal.App.3d 155, 158.) (See also Hong Sang Market, Inc. v. Peng (2018) 20 

Cal.App.5th 474, 488 [" '[A]bsent a showing of prejudice to the adverse party, the rule of great 

liberality in allowing amendment of pleadings will prevail.' [Citation omitted.]," quoting Board of 

Trustees v. Superior Court (2007) 149 Cal.App.4th 1154, 1163]; Fair v. Bakhtiari (2011) 195 

Cal.App.4th 1135, 1147 [failure to grant leave to amend may be abuse of discretion without a 

showing of prejudice].)  

Plaintiffs' Request for Judicial Notice 

Plaintiffs' unopposed request for the Court take judicial notice of the original complaint and the 

May 29, 2019 Amendment to the complaint is granted. (Evid. Code §§ 452, 453.) 

Analysis 
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Advanced argues Plaintiffs unreasonably delayed in seeking to amend, and Advanced will be 

prejudiced, citing, among other decisions, Solit v. Tokai Bank (1999) 68 Cal. App. 4th 1435. 

Advanced relies on the statement in that case that leave to amend liberally granted provided 

there is no "prejudice to the opposing party, such as delay in trial, loss of critical evidence, or 

added costs of preparation." (Id. at 1448.)  

1. Delay in Moving to Amend 

 

No trial date has been set in the case. Further, delay alone is not a basis to deny a motion for 

leave to amend. (Higgins v. Del Faro (1981) 123 Cal.App.3d 558, 564-565 [reversing judgment 

on the pleadings for defendant after plaintiff's motion to amend made on the day of trial was 

denied]; Kittredge Sports Co. v. Superior Court (1989) 213 Cal.App.3d 1045, 1048; Code Civ. 

Proc. § 426.50.)  Courts allow leave to amend even up to the time of trial. (Ventura v. ABM 

Industries Inc. (2012) 212 Cal.App.4th 258, 267-268 [finding no abuse of discretion in trial court 

granting leave to plaintiff to file second amended complaint based on an ex parte application 

made the day before trial].) 

2. Prejudice 

 

Advanced contends it is prejudiced because it will have to conduct additional discovery, re-

evaluate its affirmative defenses, and locate witnesses with knowledge of the formation of the 

contract in 2008. (Tcheng Decl. ¶ 2.) The breach of contract cause of action alleges a new legal 

theory of recovery but arises out of the same transaction (i.e., Plaintiffs' engagement of 

Advanced to design and install a fire suppression sprinkler system) which gave rise to the 

negligence claim against Advanced in the original complaint. Advanced acknowledges Plaintiffs 

have already produced documents in discovery related to the contract. (Tcheng Decl. ¶ 3.) Even 

without the FAC having been filed, Advanced was allowed to question Mr. Najafi regarding the 

Agreement at Mr. Najafi's deposition in March 2021. (Suppl. Moore Decl. ¶¶ 8 and 9 and Exhs. 

P and Q.) Advanced has not shown that it cannot locate any witness essential to its defense of 

the breach of contract claim, only that it will have to try to locate witnesses. (Tcheng Decl. ¶ 2.)  

3. Cal. R. Ct. 3.1324 

 

The Motion pleadings as a whole sufficiently set forth the substantive information sought in Rule 

3.1324 to support the request for leave to amend. Advanced has not cited authority that failure 

to strictly follow Rule 3.1324 is a basis to deny the motion. The statement relied on by Advanced 

in Hataishi v. First American Home Buyers Protection Corp. (2014) 223 Cal.App.4th 1454 

regarding the evidentiary showing required by Rule 3.1324 was dicta, as plaintiff had not filed a 

motion for leave to amend in that case and the issue determined was that the proposed 

amendments did not support class certification. (Id. at 1468-1469.)  

4. Technical Defects in the Proposed Pleading 

 

Advanced points to two technical defects in the proposed FAC, Exhibit K to the Moore 

Declaration, regarding the incorrect title of the pleading and failure to attach the "Agreement" as 
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Exhibit A, as alleged in paragraph 81 of the proposed pleading. Exhibit O to the Supplemental 

Moore Declaration filed with the Reply corrects those issues. 

5. Plaintiffs' Relation Back Arguments 

 

Plaintiffs' memorandum includes arguments regarding the relation back of the claims in the FAC 

to the original complaint. Nothing in this ruling should be construed as addressing Plaintiffs' 

relation back arguments; the Court makes no determination on that issue.   

Note to Plaintiffs Regarding Caption 

The caption in the Motion and Reply papers, other than the proof of service of the Reply, 

incorrectly identifies the defendants as "Advanced Automatic Sprinkler, Inc., a California 

corporation, and Does 1 through 20, inclusive." Future pleadings should be filed with the correct 

case caption consistent with the original complaint, and now the FAC. 

 

  

 4.  TIME:  9:00   CASE#: MSC19-00864 
CASE NAME: BRYCE SIMPSON VS ALCHERA INC 
HEARING ON MOTION TO/FOR ORDER ESTABLISHING ADMISSIONS AND FOR 
SANCTIONS, FILED BY BRYCE SIMPSON 
* TENTATIVE RULING: * 
 
 Vacated by stipulation of parties.  

  

 5.  TIME:  9:00   CASE#: MSC20-00094 
CASE NAME: THE CITY OF OAKLAND VS SANTOS, 
HEARING ON MOTION TO/FOR SET ASIDE DEFAULT FILED BY CYNTHIA NIZAR 
* TENTATIVE RULING: * 
 
 Defendant Cynthia Nizar’s Motion for Order Vacating and Setting Aside Judgment is 
denied without prejudice. 

Background 

 On January 15, 2019, Defendant Moacir Santos, on behalf of himself and Santos 
Pavers, entered into a Stipulation Judgment in Alameda County Superior Court.  Per the 
Judgment, Santos and co-defendants were to pay $350,000; to be paid in monthly installments.   

 On or around April 1, 2019, Santos executed an interspousal transfer deed, which 
transferred all of his interest in the Property to his wife, Defendant Cynthia Nizar, with no 
consideration.   Plaintiff brought this action for fraudulent transfer. Defendant Cynthia Nizar was 
personally served with Summons and Complaint on December 19, 2020.  Default entered 
against Cynthia Nizar on February 10, 2021. 
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Motion  

 Pursuant to Code of Civil Procedure § 473(b), Defendant Cynthia Nizar, in pro per, 
brings this motion to set aside the default “judgment.”  Default judgment has not been entered.  
Defendant brings this motion on ground the failure to timely answer was due to her mistake as 
she was making arrangements with the City. 

 

Analysis 

 A motion to vacate a default and set aside judgment (§ 473) “is addressed to the 
sound discretion of the trial court.” (McClain v. Kissler (2019) 39 Cal.App.5th 399, 413.)  CCP § 
473(b) provides: 

 The court may, upon any terms as may be just, relieve a party or his or 
her legal representative from a judgment, dismissal, order, or other proceeding 
taken against him or her through his or her mistake, inadvertence, surprise, or 
excusable neglect. Application for this relief shall be accompanied by a copy of 
the answer or other pleading proposed to be filed therein, otherwise the 
application shall not be granted….  
 

 Here, Defendant’s motion is not accompanied by a proposed answer or other responsive 
pleading as required by statute. Moreover, Defendant has not filed a declaration attesting to the 
mistake.  While the Memorandum in support of the motion states that Defendant thought she 
more time to respond as “she was trying to arrange an agreement with Plaintiff.”  (Defendant’s 
Memorandum, 2:24-25.) The City denies any contract with Defendant Nizar before the default 
was entered. Defendant shall support the motion for relief with a declaration providing details of 
the “mistake, inadvertence, surprise, or excusable neglect.” 

 

  

 6.  TIME:  9:00   CASE#: MSC20-00384 
CASE NAME: DU VS JOHN MUIR HEALTH 
HEARING ON MOTION TO/FOR STRIKE PORTIONS 4TH AMENDED COMPLT 
FILED BY JOHN MUIR HEALTH 
* TENTATIVE RULING: * 
 
  The court rules as follows on John Muir’s Motion to Strike portions of plaintiff’s Fourth 

Amended Complaint. 

Before proceeding to the rulings, the court adds an explanatory note.  In ruling on the 
demurrers and motions to strike regarding the Third Amended Complaint, the court tried, as 
much as possible, to craft a ruling that would put the pleadings challenges to rest.  However, it 
had to grant leave to amend as to Dr. Kim as to the First Cause of Action (Negligence) and 
Second Cause of Action (Battery), even though the other defendants had not demurred to the 
First Cause of Action and had demurred unsuccessfully to the Second.  Plaintiff did not limit her 
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amendment as the court had permitted, so the court could rightly grant the motions to strike all 
language that exceeds the scope of the court’s prior order.   
 

However, the court concludes that doing so might only lead to more complications.  It 
might confusingly require defendants John Muir and Wei to base their positions at summary 
judgment and trial on the allegations of the Second Cause of Action as alleged in the Third 
Amended Complaint and defendant Kim on the allegations of the Second Cause of Action as 
alleged in the 4th AC.  Further, it might provoke a motion to amend under CCP § 473.  
Therefore, in ruling on the current motions to strike, the court instead takes a practical approach.  
It may allow some amended allegations that its previous order precluded, on the theory that 
those allegations just plead evidentiary facts that its order would not preclude at trial in any 
event or on the theory that the court would have permitted them to be added pursuant to a 
motion under CCP § 473. 
 
 Further, the court now sees the difficulty in this multi-party case, of permitting 
amendment as to one party and not another, and, so, in part, on its own motion, partially 
reconsiders its prior order.  It is impossible for plaintiff to make some of the permitted 
amendments as to the other defendants without mentioning John Muir.  Also, some of the 
changes to the First Cause of Action which mention John Muir have not been made to change 
the basis for liability against it, but to support the claim of delayed discovery of the cause of 
action against other parties, so these changes are within the scope of the court’s prior grant of 
leave to amend.  Other changes plead evidentiary facts or specifications of particular acts of 
negligence unnecessary to the statement of the cause of action, which may be pleaded 
generally.  To strike these would be meaningless, because it would not mean that evidence 
consistent with the allegations would be inadmissible later.  Finally, John Muir has never 
demurred to the First Cause of Action on the ground that this cause of action is barred by the 
statute of limitations.  However, to avoid an inevitable request for leave to amend later in the 
event John Muir should raise this argument later, the court will deny the motion to strike 
regarding allegations that bear on the timeliness of the complaint against John Muir.  
 
 To the extent any portion of the motion to strike is granted, it is without leave to amend. 
 
 Rulings 
 

1. Granted. 
2. Denied.   
3. Denied.  This allegation may be present to try to state a claim for fear of contracting 

cancer under Potter v. Firestone Tire & Rubber Co. (1993) 6 Cal.4th 965, 997-999, 
which is within the scope of amendment allowed under the court’s prior ruling.  
Further, part 1 of the Potter opinion notes that a reasonable fear of contracting 
cancer can be an element of parasitic damages where a plaintiff can demonstrate a 
physical injury caused by the defendant's negligence.  (Potter, supra, 6 Cal.4th at 
981.  Therefore, if plaintiff can prove liability and that she suffered a physical injury 
from the CT Scan, she may be able to recover for a reasonable fear of contracting 
cancer as parasitic damages.  If she cannot prove a physical injury caused by the CT 
Scan, she can recover for a fear of contracting cancer prompted by that scan only if 
she can prove liability concerning that scan and that she will probably contract 
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cancer.  (Id. at 990 (“we conclude, for the public policy reasons identified below, that 
emotional distress caused by the fear of a cancer that is not probable should 
generally not be compensable in a negligence action.”) 

4. Denied. 
5. Denied.   
6. Denied.  
7. Granted as to “and also caused a delay in her treatment,” “gotten proper medical 

treatment sooner, and” and “that Plaintiff could have avoided the time and cost for 
different providers including doctors and specialists,” on the ground that these 
changes exceed the scope of leave to amend granted in the previous order.  

8. Denied.  The court overruled John Muir’s demurrer to this cause of action on the last 
demurrer.  It considered and rejected the sham pleading argument there, except as 
to any allegation that plaintiff did not know contrast would be used in connection with 
the MRA/MRI.  The claim being made here, which was also made, albeit less 
explicitly, in the Third Amended Complaint, is that plaintiff initially gave consent to an 
MRI/MRA with contrast, but changed her mind before it was administered and would 
have left except that she was restrained.  Whether any of that is believable is for a 
later stage in the action.  The court is eager to see plaintiff’s deposition testimony 
about all this.  It is not eager for more skirmishing at the pleading stage.  Plaintiff has 
alleged she was deprived of freedom of movement since her original complaint.  

9. Denied. 
10.  Denied. 
11.  Denied. 
12.   Denied. 
13.   Denied. 
14.   Denied. 
15.   Denied. 
16.   Granted. 
17.   Granted. 

 

  

 7.  TIME:  9:00   CASE#: MSC20-00384 
CASE NAME: DU VS JOHN MUIR HEALTH 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF PLAINTIFFS FILED BY 
DAVID WEI 
* TENTATIVE RULING: * 
 
  The court rules as follows on Dr. Wei’s Motion to Strike portions of plaintiff’s Fourth 

Amended Complaint (“4th AC”).  Given that plaintiff is on her 4th AC, leave to amend is denied.   

 The Court incorporates the explanatory comments it made on line 6. 
 

Rulings 
 

1. Granted. 
2. Granted.  The language to be stricken appears on the fifth page of the 4th AC, which 

is the first page of Attachment GN-1. 
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3. Denied.  The court ruled previously it is clear from the original complaint plaintiff 
knew that contrast would be used during the MRA.  The court did not rule that 
plaintiff always knew the contrast medium would be gadolinium.  Further, the court’s 
tentative ruling on defendant’s Motion to Strike regarding the Third Cause of Action 
used strikeout to show which words would be stricken.  Unfortunately, the order the 
court signed did not conform to the tentative ruling.  The tentative ruling as to item 
no. 3 struck only these words:  the MRI would require contrast, and Plaintiff was 
never made aware.  That is what the order dated January 28, 2021, filed February 2, 
2021, should have stated.  That order is accordingly hereby amended to reflect the 
court’s actual tentative ruling for the January 14, 2021 hearing on defendant Wei’s 
motion to strike. 

4. Denied. 
5. Denied.  The court’s previous order stated that the complaint was unclear whether 

plaintiff claimed to be restrained only for the CT scan or also for the MRI or MRA.  
The court will allow this clarification.  Also, the court will not know until summary 
judgment whether Dr. Wei has any responsibility for the alleged restraint or whether 
that falls solely within the scope of practice of the technicians and John Muir.  
Further, as noted, the court does not want to refer to one version of the Second 
Cause of Action for some defendants and another for others.   

6. Denied. 
7. Denied.  The court has ruled that plaintiff cannot deny she knew the MRI/MRA would 

involve contrast.  She can allege she did not know that the scan would involve the 
use of the contrast gadolinium.  Plaintiff has not pleaded a basis to argue a 
difference in the contrast medium makes an MRI/MRA with one medium a 
substantially different treatment than an MRI/MRA with another.  Her battery claim is 
confined to a lack of real consent because she was restrained and was unable to 
leave, once she fully realized what would be involved.  The court will allow this 
allegation to remain as an explanation for why she might have wanted to leave the 
room before she actually underwent the scan.  However, to the extent that this 
allegation is merely a claim for battery based on lack of informed consent, that is 
improper under Cobbs v. Grant (1972) 8 Cal.3d 229, 239. 

8. Denied.  See no. 7. 
9. Denied. 
10.   Granted. 
11.   Granted.   
12.   Denied. 
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 8.  TIME:  9:00   CASE#: MSC20-00384 
CASE NAME: DU VS JOHN MUIR HEALTH 
HEARING ON MOTION TO/FOR STRIKE 4TH AMENDED COMPLT FILED BY 
OKKYUNG KIM 
* TENTATIVE RULING: * 
 
 The court rules as follows on Dr. Kim’s Motion to Strike portions of plaintiff’s Fourth 

Amended Complaint (“4th AC”).  Given that plaintiff is on her 4th AC, leave to amend is denied.   

 The court incorporates the explanatory comments in made on line 6. 
 
 Rulings 
 

1. Granted. 
2. Granted. 
3. Denied.  See the ruling regarding specification number 3 on line 6.   

4. Granted. 
 

  

 9.  TIME:  9:00   CASE#: MSC20-00384 
CASE NAME: DU VS JOHN MUIR HEALTH 
HEARING ON DEMURRER TO  4th Amended COMPLAINT of DU FILED BY 
OKKYUNG KIM 
* TENTATIVE RULING: * 
 
  Dr. Kim’s demurrer to the First Cause of Action is overruled.  Dr. Kim shall file and serve 

an Answer on or before May 13, 2021. 

First Cause of Action 
 
 Dr. Kim argues that the First Cause of Action fails to state a claim because plaintiff failed 
to comply with the court’s directive to allege, at a minimum, “how, when (date and approximate 
time in relation to the first MRA or MRI), and the reason or purpose for which, Dr. Kim became 
involved in plaintiff's care and treatment.”  
 
 In response to this directive, plaintiff’s First Cause of Action now alleges that Dr. Kim is a 
neurologist who was treating plaintiff on December 15 and 16, 2018 and, along with Dr. Wei, 
ordered an MRA with contrast without informing plaintiff of the risks.  These allegations satisfy 
the court that plaintiff has a basis to sue Dr. Kim and has alleged how Dr. Kim was involved in 
plaintiff’s care. 
 
 These new allegations appear primarily on page one of Attachment GN-1.  However, Dr. 
Kim argues they are a sham or otherwise suspect because on the prior page (“Cause of Action 
– General Negligence”), plaintiff alleges that Dr. Wei ordered an MRA for plaintiff, not that Dr. 
Wei and Dr. Kim both did.   
 
 The court is unpersuaded.  The allegations on the prior page are what prompted the 
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court to rule that plaintiff had to specify Dr. Kim’s role in plaintiff’s treatment in the first place.  
The court did not interpret the failure to mention Dr. Kim in those allegations as an explicit 
allegation that Dr. Kim had no role in ordering the scans.  Therefore, it declines to rule that the 
clarification violates the sham pleading rule. 
 
 Dr. Kim also demurs to the First Cause of Action because it allegedly shows it is barred 
by the one-year statute of limitations for actions based upon professional negligence and 
plaintiff fails sufficiently to plead delayed discovery and accrual of the cause of action under Fox 
v. Ethicon Endo-Surgery, Inc. (2005) 35 Cal.4th 797, 920-921.   

 
Fox requires that a plaintiff who needs to rely on delayed discovery to postpone accrual 

of the cause of action must plead facts to show “(1) the time and manner of discovery and (2) 
the inability to have made earlier discovery despite reasonable diligence.” 
 
 In this regard, the 4th AC now pleads on page 2 of GN-2 that after the CT and MRI scans 
on December 16, 2018, plaintiff  
 

had symptoms including rash and skin reactions.  Plaintiff sought 
care with her primary care clinic a few times, but the cause of the 
symptoms was unknown to the providers.   
 
Plaintiff continued to experience symptoms, including headaches, 
numbness, tingling, skin conditions including hives, swelling and 
joint pains, hair loss, restless, frequent sweats, and urination 
problems.  Plaintiff continued to seek care and was referred to 
dermatology and neurology, immunologist, and allergist.  In Feb, 
2019, Plaintiff sought care at Stanford ED, and later followed up 
with her primary care. 
 
In April of 2019, the report from that visit in Stanford hospital and 
the testing result of a Urination test for Gadolinium provided the 
base [sic] for a factual basis for a cause of action against 
Defendants . . .  
 
Plaintiff has no medical knowledge [and] this was her first MRA 
scan. 
 
Plaintiff has contacted John Muir ER after she experienced 
symptoms, and . . . was told that the contrast used were iodine, 
like salt water, and they flush out quickly.  The nurse assured 
Plaintiff that her symptoms were not connected to any of the two 
scans. . . .  
 
John Muir ER also said that shield is not needed for CT scan, 
because the radiation focus on the body part to be scanned . . . 

 
Fox states, “under the delayed discovery rule, a cause of action accrues and the statute 
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of limitations begins to run when the plaintiff has reason to suspect an injury and some wrongful 
cause . . .”  (Fox, supra, 35 Cal.4th at 803 (emphasis added).)  
 

Here, the 4th AC reveals that plaintiff was aware on the date of the CT scan that she had 
been given a scan she did not want, but she was not aware then that it had caused any physical 
injuries.  Further, she was aware that day that the MRA involved contrast, but not what type of 
contrast or that the contrast caused the symptoms she had started to experience.  The 4th AC 
also alleges that healthcare providers were denying the scans caused any of her symptoms, 
and that she did not suspect otherwise until she received contradictory information in April 2019. 
 

From a pleading perspective, this is sufficient.  Defendants’ statute of limitations defense 
will have to be resolved at summary judgment or trial rather than on this demurrer.  “Resolution 
of the statute of limitations issue is normally a question of fact.”  (Fox, supra, 35 Cal.4th at 810.)   
 

The demurrer to the First Cause of Action is overruled. 
 

Second and Sixth Causes of Action 
 
Defendant basically repeats here the same arguments made regarding the First Cause 

of Action.  The demurrer is overruled. 
 

  

10.  TIME:  9:00   CASE#: MSC20-00442 
CASE NAME: DENOVA VS. CITY OF MARTINEZ 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of DENOVA HOMES, 
INC. FILED BY CITY OF MARTINEZ 
* TENTATIVE RULING: * 
 
 Continued by stipulation to June 10, 2021 at 9:00 AM in Dept. 33. 

  

11.  TIME:  9:00   CASE#: MSC20-00442 
CASE NAME: DENOVA VS. CITY OF MARTINEZ 
HEARING ON MOTION TO/FOR STIRKE FIRST AMENDED COMPLAINT FILED BY 
CITY OF MARTINEZ 
* TENTATIVE RULING: * 
 
 Continued by stipulation to June 10, 2021 at 9:00 AM in Dept. 33. 
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12.  TIME:  9:00   CASE#: MSC20-00442 
CASE NAME: DENOVA VS. CITY OF MARTINEZ 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Continued by stipulation to June 10, 2021 at 9:00 AM in Dept. 33. 

  

13.  TIME:  9:00   CASE#: MSC20-00798 
CASE NAME: DAVEN VS. WING ENTERPRISES 
HEARING ON MOTION TO/FOR PROTECTIVE OURDER AND FOR SANCTIONS 
FILED BY FRED DAVEN 
* TENTATIVE RULING: * 
 
 This matter is hereby exempted from the Discovery Facilitator program for all purposes. That 
program relies upon volunteer attorneys to assist parties with good faith discovery disputes to 
resolve their differences. This matter is inappropriate for that program given the number of 
pending disputes and the unwillingness of the attorneys involved to treat each other in a 
professional and cooperative manner. Any other matter currently with a Discovery Facilitator is 
hereby removed from that process.   
 
At Defendant’s request, the matter is continued to May 27, 2021 at 9:00 AM in Department 33, 
to be heard at the same time as Defendant’s Motion to Compel Responses to Special 
Interrogatories. The continuance is granted so that Defendant can submit a substantive 
opposition in addition to the procedural opposition previously submitted. This shall be filed and 
served by May 13, 2021. Additional Reply papers shall be filed and served by May 20, 2021.  
 
The parties are ordered to meaningfully meet and confer over Zoom in an attempt to work out 
their differences regarding the nearly 50 special interrogatories in dispute. They shall discuss 
each special interrogatory individually. They are also ordered not to use profanity during that 
process. If they are unable or unwilling to reach an agreement, they shall be prepared to 
examine each individual special interrogatory with the Court on May 27. This could extend into 
the afternoon, so please plan accordingly.       

  

14.  TIME:  9:00   CASE#: MSC20-02378 
CASE NAME: GILBERT MARTIN JR VS GERALD V 
HEARING ON MOTION TO/FOR TAKE JUDICIAL NOTICE RE DEMURRER TO 
COMPLAINT FILED BY GERALD V MARTIN 
* TENTATIVE RULING: * 
 
 Continued to May 20, 2021 at 9:00 am. 
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15.  TIME:  9:00   CASE#: MSC20-02378 
CASE NAME: GILBERT MARTIN JR VS GERALD V 
HEARING ON DEMURRER TO COMPLAINT of MARTIN, JR FILED BY GERALD V 
MARTIN 
* TENTATIVE RULING: * 
 
 Continued to May 20, 2021 at 9:00 am. 

  

16.  TIME:  9:00   CASE#: MSC20-02434 
CASE NAME: HEMPEL VS VAFAI 
HEARING ON MOTION TO/FOR STRIKE PLAINTIFF'S COMPLT FILED BY 
M.HASSAN VAFAI 
* TENTATIVE RULING: * 
 

The motion to strike is moot in light of the ruling on the demurrer. See line 17. 

 

  

17.  TIME:  9:00   CASE#: MSC20-02434 
CASE NAME: HEMPEL VS VAFAI 
HEARING ON DEMURRER TO COMPLAINT of HEMPEL FILED BY M.HASSAN 
VAFAI 
* TENTATIVE RULING: * 
 

Before the Court is a demurrer filed by defendant M. Hassan Vafai to the complaint of 
plaintiff Kenneth Hemphill. The demurrer is sustained, with leave to amend. The amended 
complaint shall be filed and served on or before May 10, 2021.  

Background 

Plaintiff and defendant are property owners and non-adjacent neighbors in the 
unincorporated community of Kensington. (Complaint, ¶¶1-3.) Plaintiff’s property is located 
across the street, to the east, and uphill from defendant’s property, with no other homes in 
between. (Complaint, ¶3.) When plaintiff moved into his home in 1968, he had an unobstructed 
view of the San Francisco Bay and surrounding areas. (Complaint, ¶6.) Defendant acquired the 
property across the street in 1991 and, since 2010, defendant’s “magnolia trees and other trees” 
have been growing steadily and increasingly blocking plaintiff’s panoramic view from his living 
room. (Complaint, ¶¶6-7.) 

Plaintiff has notified defendant about the obstruction, including in writing, and made 
offers to resolve the problem, including private mediation, but defendant has refused to remove 
the obstructions. (Complaint, ¶¶8-17.)  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   04/29/21 

 
 

- 14 - 

Plaintiff filed a verified complaint on November 30, 2020, alleging a single cause of 
action and seeking injunctive relief, general damages, punitive damages, and costs of suit. 
While plaintiff has alleged only one cause of action, he refers to view rights under a certain local 
ordinance, as well as both public and private nuisance claims. (See Complaint, ¶¶11-14.) 

After substantially complying with his statutory obligation to meet and confer (letters 
were exchanged), defendant filed this demurrer and a motion to strike.  

Defendant demurs on the basis of (1) failure to allege facts sufficient to state a cause of 
action, (2) uncertainty, and (3) statute of limitations. Defendant argues no nuisance cause of 
action exists here because California common law provides no right to a view and the 
Kensington Tree Obstruction-of-View Ordinance (“Ordinance”) likewise creates no right that 
would give rise to a nuisance claim. Defendant also argues the facts alleged do not constitute a 
“View Claim” under the Ordinance.  

Plaintiff asserts that the Ordinance supports a cause of action for nuisance, and that 
plaintiff has sufficiently stated a View Claim.  

Evidentiary Matters 

In support of the demurrer, defendant requests judicial notice of three exhibits: (A) 
plaintiff’s complaint in this matter, (B) Contra Costa County Ordinance No. 84-3 on Tree 
Obstruction of Views, and (C) Town of Tiburon Code of Ordinances Chapter 15 on View and 
Sunlight Obstruction from Trees. The request is granted.  

In support of his opposition, plaintiff includes his own declaration and a separate set of 
exhibits. Defendant objects to this evidence on the basis that no evidence outside the pleadings 
and judicially noticed material can be considered on demurrer. The Court agrees with the 
general proposition asserted by defendant, but declines to address each objection. The 
plaintiff’s declaration and exhibits have not been considered in this ruling, except to the extent 
that they suggest plaintiff has additional facts that he can assert in an amended pleading. 

Discussion  

Failure to Allege Sufficient Facts 

The first grounds on which defendant demurs is plaintiff’s failure to state facts sufficient 
to constitute a cause of action, pursuant to Code of Civil Procedure § 430.10 (e).  

A demurrer tests the sufficiency of a complaint by raising questions of law. (Rader Co. v. 
Stone (1986) 178 Cal.App.3d 10, 20.) For purposes of ruling on a demurrer, material facts 
properly pleaded in the complaint must be taken as true, however improbable they may be.  (Del 
E. Webb Corp. v. Structural Materials Co. (1981) 123 Cal.App.3d 593, 604; Serrano v. Priest 
(1971) 5 Cal.3d 584, 491.) The grounds for a demurrer must appear on the face of the 
challenged pleading, or from matters subject to judicial notice. (Code Civ. Proc. § 430.30(a).) 

Here, it is not entirely clear what cause of action is being alleged. The single cause of 
action here is labeled, “Abatement of Nuisance; Damages; Punitive Damages; Preliminary and 
Permanent Injunction.” The cause of action refers to public nuisance, private nuisance, and the 
Ordinance. If plaintiff intends to assert multiple causes of action, they should be separately 
stated. (See Cal Rules of Court, Rule 2.112.) For the purposes of general demurrer, the 
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sufficiency of each must be addressed separately since the adequacy of any cause of action is 
sufficient to overcome the demurrer. 

1. Nuisance 

Defendant argues the existence of a nuisance for obstruction of view is not automatic, 
and to exist, must be explicitly created, not inferred. 

Nuisance is defined by statute. Among other things, an obstruction to the free use of 
property, so as to interfere with the comfortable enjoyment of life or property, is a nuisance. (Civ. 
Code, § 3479.) Every non-public nuisance is private. (Civ. Code, § 3481.) Some nuisances may 
be both (see Freitas v. Atwater (1961) 196 Cal.App.2d 289, 295; see also Monks v. City of 
Rancho Palos Verdes (2008) 167 Cal.App.4th 263, 300-303 [discussing the distinction between 
public nuisance and private nuisance.].) 

Because California has repudiated the English doctrine of "ancient lights," a landowner 
in this state generally has no right to an unobstructed view over another’s property and the law 
is reluctant to imply such a right. (See Taliaferro v. Salyer (1958) 162 Cal.App.2d 685, 689; 
Posey v. Leavitt (1991) 229 Cal.App.3d 1236, 1250-1251 [“deprivation of a view, per se” not a 
cognizable injury under nuisance law]; Wolford v. Thomas (1987) 190 Cal.App.3d 347, 357-358 
[discussing several cases that collectively stood for the proposition that a property owner’s 
status as a landowner, “standing alone, does not create a right of access to air, light and view 
over adjoining property”]; Pacifica Homeowners' Ass'n v. Wesley Palms Ret. Cmty. (1986) 178 
Cal.App.3d 1147, 1152, citations omitted; Venuto v. Owens-Corning Fiberglas Corp. (1971) 22 
Cal.App.3d 116, 127.) 

A right to a view over a neighbor’s property may be created by private parties through 
the granting of an easement or through the adoption of conditions, covenants and restrictions, or 
by the Legislature. (Pacifica Homeowners' Ass'n, supra, 178 Cal.App.3d at p. 1152.) Local 
governments may also pass valid ordinances to protect views and provide for light and air for 
the benefit of the general public, although a violation of those restrictions would not necessarily 
state a cause of action for nuisance. (Ibid.; Wolford v. Thomas (1987) 190 Cal.App.3d at p. 359.) 

Property owners in Kensington, including parties here, are subject to an Ordinance that 
recognizes some right to a view, but that right is not absolute. The Ordinance does not explicitly 
refer to nuisance (public or private), nor does it state that all interference with a neighbor’s view 
is prohibited. The Ordinance instead provides a process for resolution and balancing of interests 
that may culminate in arbitration or a civil action for abatement if certain preliminary exhaustion 
requirements have been met. In light of the Ordinance’s procedural focus, it does not give rise to 
a nuisance cause of action. Absent an express declaration, plaintiff has not overcome the 
general rule in California. 

Plaintiff cites no authority that would permit a nuisance cause of action in this case. 
Pacifica Homeowners' Ass'n, supra, does not authorize a nuisance cause of action here, as 
plaintiff contends. The quote cited by plaintiff relates to standing, and was hypothetical since the 
discussion was in the context of the appellate court’s affirming the sustaining of a demurrer. 
Kucera v. Lizza (1997) 59 Cal.App.4th 1141 neither supports nor defeats the parties’ positions 
here. The appellate court in that case considered an ordinance which explicitly stated tree 
growth could constitute a public nuisance, and declined to reach whether nuisance could be 
established in that situation. The egregious facts in Griffin v. Northridge (1944) 67 Cal.App.2d 69 
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are distinguishable, and do not stand for the proposition that obstruction of a view can alone 
establish a nuisance. 

A cause of action for nuisance—whether public or private—has not been stated. 

2. Claim Pursuant to Ordinance 

In contrast to nuisance, the Ordinance creates an explicit right to pursue injunctive relief 
through legal action, “[i]n those cases where the initial reconciliation process fails to resolve the 
view claim and binding arbitration is not chosen by the parties.”  

Defendant argues plaintiff has not brought a proper “View Claim” pursuant to the 
Ordinance, and that plaintiff must show how the trees diminish the beneficial use, economic 
value and enjoyment of plaintiff’s property, and include a map or plan showing the exact 
locations of the trees, and evidence to prove the extent of the original view and right.  

Plaintiff responds by arguing that the verified complaint is his View Claim. 

A “View Claim” is defined as the claimant’s “verified written basis for arbitration or court 
action […] which clearly establishes all of the following: 

(1) The precise nature and extent of the alleged view obstruction and particulars of the 
manner in which it diminishes the beneficial use, economic value and enjoyment of 
the claimant's property, including all pertinent corroborating physical evidence 
available; 

(2) The exact location of all trees alleged to cause a view obstruction, the address of the 
property upon which the trees are located, and the present tree owner's name and 
address. This requirement may be satisfied by the inclusion of tree location, property 
address and tree owner information on a valid property survey or plot plan submitted 
with the view claim; 

(3) Any mitigating actions proposed by the parties involved to resolve the alleged view 
claim; 

(4) The failure of personal communication between the claimant and the tree owner to 
resolve the alleged view obstruction as set forth in this chapter. The claimant must 
provide physical evidence that written attempts at conciliation have been made and 
filed. Such evidence may include, but is not limited to, copies of and receipts for 
certified or registered mail correspondence. 

Some items listed above are not encompassed by plaintiff’s complaint. For example, 
plaintiff has not described, or indicated on any photograph / diagram / etc., the “exact location of 
all trees alleged to cause a view obstruction.” This is especially important in light of the 
complaint’s vague reference to “other trees” at issue. Further, no “corroborating physical 
evidence” or “evidence of written communications” accompanies the pleading, as required. 
Finally, although it appears the initial reconciliation process has failed here, nothing asserted in 
the complaint establishes that parties chose not to arbitrate. 

The complaint fails to state facts sufficient to constitute a cause of action—whether in 
nuisance or under the Ordinance, or both. The demurrer is sustained on this basis, with leave to 
amend. 
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Uncertainty 

The second basis for the demurrer is uncertainty. 

Uncertainty is a disfavored ground for demurring to a complaint and demurrers for 
uncertainty are granted only if the pleading is so incomprehensible that a defendant cannot 
reasonably respond. (A.J. Fistes Corp. v. GDL Best Contractors, Inc. (2019) 38 Cal.App.5th 
677, 695.) Ambiguities can be clarified under modern discovery procedures. (Ibid.) “It has been 
consistently held that a plaintiff is required only to set forth the essential facts of his case with 
reasonable precision and with particularity sufficient to acquaint a defendant with the nature, 
source and extent of his cause of action.” (Doheny Park Terrace Homeowners Assn., Inc. v. 
Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099, citations omitted.) 

Defendant’s demurrer does not explain why the allegations are so confusing that 
defendant would be unable to answer. The “uncertainty” argument in the moving papers relates 
to plaintiff’s ability to state a cause of action, which is addressed above.  

On the basis of uncertainty, the demurrer is overruled. 

Statute of Limitations 

Defendant contends the action is barred on its face because the statute of limitations for 
bringing a private nuisance claim is three years and plaintiff alleges the harm began as early as 
2010. (See Complaint ¶¶6, 8; see also Code Civ. Proc., § 338 (b).)  

Where a nuisance is abatable, each repetition renews the right to bring a cause of 
action, creating a continuing nuisance. (Stevens v. Moon (1921) 54 Cal.App. 737, 743; Shevlin 
v. Johnston (1922) 56 Cal.App. 563, 565.) The trees at issue in this case are alleged to be 
“growing steadily, with significant growth surges, especially during the past eight years, such 
that they now block approximately 25% of plaintiff’s view.” (Complaint, ¶7.) The alleged harm 
here is continuing and abatable.  

The demurrer is overruled with respect to the statute of limitations. 

ADD ON 

18.  TIME:  9:01   CASE#: MSC20-02434 
CASE NAME: HEMPEL VS VAFAI 
HEARING ON CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: *   
 
Continued to June 25, 2021 at 8:30 in Dept. 33.  
 
 

19.  TIME:  1:30 pm   CASE#: MSC21-00584 
CASE NAME: GREAT ROCK CAPITAL VS BANMILLER 
HEARING ON RIGHT TO ATTACH, ISSUE WRIT 
* TENTATIVE RULING: * 
 
Appear via Zoom 
 

 


